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February abb, 177m. 


ANSWERS 


Jonx Wonp i, ſometime tenant in Dykes of Pol- 
maiſe, now in Cowmoors, Purſuer, 


TO THE 
. 14 


PETITION of Wiittaw Warr Merchant in Airth, | 
F Defender. 


H E farm of Dykes was ſometime poſſeſſed by the 
reſpondent, upon very advantageous terms, which 
in 1767 allured the petitioner to obtain a leaſe of it from 
William Murray of Touchadam, Eſq; to take place five 
years after that period... 

During that interval, it was inthe reſpondent's power 
to have rendered the petitioner's poſſeſſion leſs valuable, 
at leaſt, for ſome years aficr his entry, in conſequence of 
which, the reſpondent was very carneſtly ſolicited to aſ- 
ſign his tack, or grant a ſub-leaſe of it; and as the re- 
„ had been a * . and was then _ 
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far advanced in years, Mr Murray was generouſly leaſed 
to intimate his conſent by the following letter, directed 
to the reſpondent, under the hand ot Mr Wilſon his fac- / 
tor. Murray's Hall, 21ſt November 1767. John, 
I am informed that you have agreed to grant an aſſig- 
** nation of your tack to Mr Watt in Airth; and that he 
« is to grant an obligation to pay you yearly a ſum over 
«© and above the old tack duty, and 79 free you of all things 
% 70 be performed by you, beſide the rent. i as Mr Mur- 
2 ray” s factor, agree to your aſſigning the tack, ſo that 
« it may be done by any perſon you pleaſe ; or, if you 
* think fit, I ſhall, when deſired, make out the aſſigna- 
„tion, and the obligation by Mr Watt to you.” | 
There had been ſeveral communings between the pe- 
titioner and the reſpondent concerning the propoſed aſ- 
ſgnation or ſub-leaſe, before the date of the above letter, 
and a general ſketch (for it ſeems to be no more) of what 
was in part intended, appears to have been taken down 
in a miſſive dated the September preceeding : But it is 
evident, that nothing final and concluſive could be there- 
by fixed, as the eſſential requiſite, the ſine qua non of the 
whole tranſaction, Mr Murray's conſent, had not then 
been in an authentic manner obtained. 

The terms of this miſſive granted by the reſpondent, 
and recited in the petition page 2d, your Lordſhips will 
obſerve, ſo far as it relates to the thirlage to be paid by 
the petitioner to Mr Murray, are extremely indefinite ; 
the words are, meal, and bear, thirlage-multure, as formerly 
in uſe to be paid; and in the after clauſe where the deduc- 
tions to be given are mentioned, the thirlage - to be de- 


dauced is in no ſhape ſpecified, but is mentioned in gene- 


ral with a number of other articles: And indeed in unfi- 
e tranſactions of this kind, which are not concluſive 


in 
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in themſelves, but which have a reference to a ſolemn 
and regular deed to be afterwards granted, parties are 
ſeldom at much pains to be accurate or explicite, nor is 
it neceſſary they ſhould, for it is the poſterior deed that 
is to be the rule in all time coming, and falls to be con- 
ſidered as the ultima voluntas of the parties. 

This obſervation may be further illuſtrated from the 

above letter, in which, from the general way it is wrote, 
it would ſeem the whole preſtations to be performed to 
Mr Murray by the tenant, were to be deduced from 
the rent in the ſubſet}; ſuch as repairs of houſes, ſtatute 
ſervice, obligation io eat the fodder, leave the dung up- 
on the ground, &. though there afterwards will appear 
to be no ground for ſuch ſuppoſition when the bargain 
came to be concluded. 
In conſequence of the letter, formerly mentioned, 
from Mr Wilſon, the parties met with him, and he made 
out a ſcroll of the ſubtack, which was peruſed and appro- 
ved by both parties before it was extended. 

This ſcrol of a ſubtack, it is believed, is ſtill in exiſt- 
ence ; and here your Lordſhips will obſerve there was a 
deviation from the terms of the letter, a ſubtack in place 
of an aſſignation. And, 

After this ſubtack was extended, exactly conformable 
to the ſcroll, according to the reſpondent's information, 
it was, before ſigning, read over and duly conſidered by 
the petitioner. This much with certainty appears from 
it, that it was ſigned by the petitioner and Mr Graham of 
Airth, his cautioner, a gentleman who certainly would 
not.come under obligations he did not know of; and 
the two witneſſes are both people of buſineſs, the one 
being a ſchoolmaſter, and the other a merchant in the 


town of Airth; and it is likewiſe thence inſtructed, 2 
te 
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the reſpondent could not poſſiblꝝ take any advantage 1 
the petitioner, when, he ligned laid. leaſe, as he was "noe © 
ſo much as prelcat on that occaſion, which bears date 
a 1 2th, December, and the reſpondent did not * it N 


till four days after, upon the 16th of ſaid mont. 
The reſpondent, finding ſaid leaſe regularly ſigned by 
the petitioner, and that it was exactly agreeable to the 
ſcroll, could, have no reaſon to think that there was any 
miſtake in fi id leaſe, nor does any ſuch appear to have 
occurred to William Wilſon, Polmaiſe's factor, who 
ſigned al ig with him. And; indeed, from the accuracy 
with, ah the leaſe is wrote, there is no en from 
it to preſamé. any miſtake. | 

It conſiſt ts of, two parts: In the, firſt, the preſtations 
which the petitioner; becomes liable to, are accurately 
and diſtinctly e merated, via The ſum of L. 8: 168. 

l, Se the. 
« Candlemas 1769, years, together with ten bolls, two 
« firlots, two pecks, good and ſufficient run met 
„bear, and ten bolls, tya- farlots, two pecks, good and 
6 ſufficient oat meal, at eight ſtone weight the boll, both 
6 of the produkt of the aid lands: the firſt year's pay- 
* ment or delivery of the ſaid, bear and meall, to be 
% betwixt Chriſtmas 1768 years, and Candlemas next 
40 thereafter, all for crop. 1768 years; together alſo with 
« ſix capons, th eight : pence Sterling money each, 
oe and e hen. wore worth ſix : pence Sterling money 
« each; the time for. the firſt, year's, payment of the faid' 
* 7 1 8 ein 5 ar, Taſch or Eaſten, and of the bens 


7 25 e th in the year 1768, for that year's 
YL orth yearly, during the foreſaĩd ſpace, 
2 4 e — — is, to pay 


each gapon, and eighi- pence 
5 Sterling 
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year's payment whereof” to be at 
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Sterl. for each hen undelivered: And ſick like the faid 
William Watt and his ſaid cautioner bind and oblige them 
and their foreſaids, in place of the ſaid John Wordie, 
to relieve and diſburden the ſaid William Murray and 
his forelaids of all ſtents and taxations, ceſſes, and other 
public burdens and impoſitions under what ſoever title or de- 
nomination impoſed or to be impoſed, proportionally with 
the reſt of the tenants of the ſaid barony of Balquhi- 
derock, according to the yearly rent before written, 
payable by the ſaid John Wordie's tack, excepting _ 
always the miniſter's ſtipend and ſchoolmaſters ſallary, 
which are already impoſed, and to be paid by the faid 
William Murray and his foreſaids : And likewiſe the ſaid 
William Watt binds and obliges him and his foreſaids, 
yearly, during the continuance of this ſubtack, in place 
of the ſaid John Wordie, to lead and carry to the ſaid 
William Murray, and his foreſaids their dwelling- 
houſes, twenty horſe loads of coals for the uſe of their 

family, and for burning lime-ſtone to be laid upon 


their land, and for building and repairing their houſes, 


and others, and that from any heugh within ſix miles 
of their dwelling-houſes. And ſicklike, to furniſh two 
horles with wains and leaders, one day, for leading 
peats to the ſaid William Murray, and his foreſaids: 
And alſo to furniſh! yearly two proper perſons with 
two horſes, and fledges to afhſt at the winning, 
leading, rucking, and ſtacking of the ſaid William 
Murray and his foreſaids, their hay; providing and 
declaring always, with regard to the ſaid ſervices, that 
the ſame ſhall be exacted from, and performed by 
the ſaid William Watt and his foreſaids, in place f 


the ſaid John Wordie proportionally, and at the fame _ 


time with like ſeryices preſtable by the reſt of the te- 
| B ** nant, 


may poſſeſs the 


1, nants of che Laid barony of Balquhiderock, conform to 


their tacks, and uſe and wont thereupon. And alſo, 
the ſaid William Wart binds and obliges him and his 
e foreſaids, to lead and carry the foreſaid farm: bear 
. and meal yearly to Glaſgow, or any other place at no 
«« greater diſtance. And further, the ſaid Wiltam 
„Watt binds and obliges him and his foreſaids, to up- 
«© hold, keep, and maintain the foreſaid houſes with what 
further ſhall be built on the foreſaid poſſeſſion, du- 
ring the ſpace of this ſubtack ; and at the end here- 
«+ of, to leaye the ſame in a good and ſufficient con- 
„dition, with, doors, windows, and other neceſſaries 
95 ere Oe opgiogs. chat any intrant tenant therets 

ame without mending or repairing 


thereof. And alſo, the ſaid William Watt binds and 
„ ;obliges him, and his foreſaids, to grind their whole 


**/;corn,, peale 


£10 17 75 


„and beans, growing on the ſaid poſſeſ- 
« ſion at the Kerſe mills of Polmaiſe, during the ſpace 


Z 


keep, maintain, and leave the ſame grow- 
expiration hereof. And ſicklike, the ſaid 


ing et ration bereef. 
* fem Watt binds and obliges him and his foreſaids, 


2% ſ0 cauſe the fodder of the whole growing victual on 
| &" the 
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4 the, ſaid poſſeſſion to be caten thereon during the 
«x {pace before written; and that the fulzie ſhall be left 
10 upon the grounds thereof at expiring of this preſent 
ſubtack, they always getting allowance for the Fulzic, 
acccording to uſe and wont.“ 

In the ſecond part, the deductions which are to be 
given from the rent are aſcertained. The clauſe which 
does it is uſhered in with a very proper preamble, that ic 
is for preventing all doubts and diſputes which might ariſe 
concerning them: And certainly it was very neceſſary 
to do this in a ſeparate and diſtinct clauſe. If ſome of 
theſe only were to be conſidered as deductions from the 
rent to be paid to the purſuer; and others were not to 
be conſidered as deductions; but it was in no ſhape fo 
eſſential if the whole of the preſtations were in cu 
to be conſidered as a deduction from ſaid rent; for, after 
ſpecifying them, it would have ſufficed in general to 
have declared the whole to be grounds of deduction 
from the rent. 

But the contrary, ſo far as 1 leaſe is evidence of i it, 
appears to have been the intention of parties; for this 
ſecond clauſe is likeways exceedingly particular and ac- 
curate, and altogether omits ſome articles mentioned in 
the preceeding clauſe, for which an allowance ought to 
have been given, if twenty ſhillings per acre had been 
the ultimatum to be paid by the reſpondent. 

Thus, in place of all taxations, burdens, and impoſiti- 
ons whatever, being a ground of deduction, the clauſe 
which ſpecifies ſaid deductions, mentions nothing but ceſs 
and rogne- money, or bridge - money; whereas the ſtatute 
ſervice of poor- money were likewiſe annual preſtations, 
. which-either then were, or might have been impoſed ; 
ng there is no mention whatever of repairs of houſes, 
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which are diſtinctly ſet furth 1 in the former clauſe, which 
it is hence evident, this Taft one was intended to Hmit 
and not to confirm in cπjjũB .. 

And with regard to what has become the rabies 
jet of diſpute, that is particulariſed in the following 
words: The kiln dues for drying the oats, and multures, 
and mill dues for grinding the meal farm, and expen 
«© ces of caſting of dams, &c. to be aſcertained by the 
farmer of the mills yearly.” | 

This leaſe, it would appear, ecncltived to be perfectly 
agreeable to the petitioner for ſome time; for it is in- 
{tracted by a horning and poinding herewith produced, 
that the petitloner even proceeded to that extremity to 
attain poſſeſſion upon it in January 1768; which not on- 
ly demonſtrates his earneſt defire to homologate and ac- 
quieſce in the bir of faid leaſe, but alſo the reſpon- 
dent's willingneſs to have paſt from it aitogether, and to 
have retained his poſſeſſion as it then ſtood. 

The reſpondent, it is true, was obliged to yield the 
poſſeſſion; but, after the petitioner's entry, he never 
doubted that the leaſe was to be the rule upon which the 
terms of poſſeſlion were to be regulated. 

Whether the petitioner had got different advice, and 
meant to make the uſe he now does of the letter produ- 
ced, the reſpondent cannot take upon himſelf to ſay; but 
this he does expreſsly affirm, that at the clearance, which 
has given riſe to this proceſs, there was no mention what- 
ever of any miſtake in the tack; and it is improper in 
the petitioner, therefore, to alledge in page 3d, * That 
„the miſtake was diſcovered, acknowledged and rectifi- 
% e d;“ and it is equally improper in the petitioner to 
lay in page 7th, That the purſuer himſelf has acknow- 
* ledged the miſtake by a poſterior writing, viz. the 

ci ; docqueted 
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A doequeted accompt and diſcharge above mentioned :” 
For it appears from the docquet of the accompt itſelf, 
that the clearance expreſsly referred to the ſub-tack, anc 
not to any letter or other agreement which was not fo 
much as mentioned at the time. 

The words of the docquet are:“ Received payment 
„ol the above accompt by the ſame being deducted from 
the rent paid John Wordie on account of a ſub-tact by 
him to my brother, and that for laſt year's crop.” 
And the fact was, that neither party had then the ſub- 
tack with them, but the reſpondent truſted to what he 
underſtood to be the meaning of parties, a clearance up- 
on the footing of ſaid ſub-tack; and if the petitioner's 
brother had a different meaning, he ought to have ex- 
preſſed it fairly and openly, and not to have taken ad- 
vantage of the reſpondent's advanced age and conſe- 
quential inaccuracy; or if he did, it ought not now to 
avail, that the reſpondent paid upon an error in fact, 
which is clearly inſtructed by the above docquet to have 
been the caſe, as the ſub-tack is therein mentioned as the 
baſis of accompting. 

In theſe ſentiments, the petitioner, upon diſcovering 
his miſtake, brought his action before the Commiſſary of 
Stirling for recovery of what he had paid errore facti. The 
petitioner defended himſelf upon the above letter, and 
the Commiſſary moſt juſtly found, that the ſub-tack muſt 
be the rule of deciſion betwixt the parties, as being of a 
date poſterior to that miſlive pled on by the defender. 

In this judgment the reſpondent apprehends, that 
he was not only ſupported by the principles of law, to 
be afterwards more particularly, taken notice of, but 
likewiſe by the terms of D itſelf; for your. Lon 
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ſhips will froth thence obſerve; it is altogether a ſeparate 
and independent deed, and has no reference to, nor de- 
pendence upon ſaid letter. It proceeds with conſent of 
William” Wilſon as factor and row rey of \ William 
Murray of Touchadam and Pitlochie, which conſent, as 
already obſerved, had been obtained after the date of 
ſaid letter, and therefore the ſub-tack could have no poſ- 
ſible reference to it in this particular, nor indeed has ĩt 
any in any other part, but is altogether conceived in the 
preſent tenſe or time as a contract then preſently entered 
into; and the governing words through the whole are in 
"this way, it i contracted, and finally agreed upon be- 
ntwint the parties after mentioned, viz. &c.” are the 
Words of the leaſe : It proceeds, ** that is to ſay, the faid 
John Wordie, &. Jeri'to the ſaid William Watt and his 
. "heirs, & e. for the which' cauſes; the ſaid William Watt, 
% Sci bind and oblige them to pay to the ſaid John Wor- 
* die, &c. L. 46: 5 Sterling of rent yearly.” — 
Then follow the different preſtations which Mr Watt 


and his cautioner became liable to, as payable by John 


Wordie to Mr Murray of Polmaiſe in the clauſe above re- 
cited; and, after reeital of thoſe, follows the clauſe upon 
which this queſtion falls to be decided, viz. that which 
aàſcertalus the deduction to be given to Mr Watt of the 
rent Payable by hin;: ſo that, from what is above ſtated, 
it muſt be evident, all former tranſactions, agreements and 
communings were totally over Jooked, and the obligati- 
ons thereby profently' 1 were . __ —_— 
Had ſolely in vie. 
I this conſtruction of: cho lenſe is juſt, i matters not, 
*Avhat was contained in former — or No had eqn 
e to ar forttier r = 
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With regard to the letter, it ought to have been can- 
adden and delivered up, when. the tack was ligned and 
executed; and tho” it remains uncancelled, yet it can 
be no more evidence of what was to be the terms or ſub- 
ject of the leaſe, than the precedent verbal communings, 
| becauſe a period was equally put to any obligation de- 
pendent upon it, as to any obligation to be inferred from 
them after the leaſe was granted, Both were equally 
at an end, and neither could operate to infer an obliga- 
tion, or be evidence of the terms of the leaſe after the 
leaſe itſelf. 

Verbal agreements or communings might, antecedent 
to the leaſe, have been ſuſtained as a leaſe tor ong year 
but they could have no further effect; and after a writ- 

ten leaſe was entered into they could evidently have 
none at all, In the ſame way, a letter which ought to 
have been cancelled, and which of conſequence muſt be 
held as cancelled, alcho' it might afford ſome degree of 
evidence of a verbal communing, yet it cannot in law 
be allowed to afford any of the terms of a leaſe. In its 
cancelled. ſtate it is but imperfect evidence even of a ver- 
bal communing, or rather indeed a collateral circum- 
ſtance to aid other proof; but it can afford no legal e- 
vidence as to a leaſe, far leſs can it be allowed to ſtand 
up in PENS with-a leaſe legally and formally exe- 


cuted. 
Now, as this letter acl to have been cancelled and 


delivered up when the leaſe was once granted, it is clear 
that it can never be allowed full and compleat evidence 
of what the leaſe was intended to be; and as any obli- 
| gation thereby once induced, was totally put an end to 
by the leaſe, it is clear, that ſuppoſing there was a de- 


viation from this letter in the leaſe, without any inter- 
veening 
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veening at of the parties, there, is no o get, ail 
or natural, upon tlie relpondent, by which he could be 
bound to implement the terms of that letter, unleis it 
ſhall be maintained, and can now. be relevantly proved, 
that che terins of this letter were ſettled by lormer ver- 
bal communings. Dut, 

Suppoſing this to have been the fact, as your * 
ſhips cannot, upon any principle of law, allow thefe 
verbal communings to ſtand up in oppoſition to the 
leaſe, it muſt be evident, that in this queſtion the reſpon- 
dent is under no, obligation, either civil or natural, dif- 
ferent from the leaſe. 

The obligation | in the letter was of a en kind, and 
it is now at an end by the leaſe; therefore the reſpond- 
ent is under no civil obligation. 

Any obligations ariſing from the communings, cannot, 
now be proved in, competition with the leaſe; and as 
there can be no 3 of them allowed, it is plain they 
can have no effect; therefore, even ſuppoſing they in- 
ferred a natural obligation, as it is a maxim that de nin 
apparentibus et non exiſtentibus eadem eſt ratio, it follows of 
neceſſary conſequence, that the reſpondent can be un- 
der no natural obligation to give further allowance than 
what is contained in the leaſe. 

If then the reſpondent was under neither civil nor na- 
tural obligation to go beyond the terms of the leaſe, it 
is clear the Lord Ordinary, and the Commiſſary, have 
moſt juſtly ſound, that the condictio indebits ought to take 
place. : 
If i indeed the petitioner ſhould be able to prove, that 
at the clearance on the th june 1769, the reſpondent 
acknowledged t there was a miſtake in the leaſe; and that 
ſarizficd pf this miſtake, he ſciens er prudem paid more 
than 


WW. 


than was due by the leaſe, then perhaps the conditio in- 
debiti might ceaſe, as the ſum paid might fall under the 
maxim, that ejus quod per errorem ſoluti repetitig eft, con- 
ſulto dati condictio nulla off. But if, on the other hand, 

the caſe was as inſtructed by the docquet, that matters 
were then cleared upon the footing of the ſubtack, which 
neither party then paid, it follows, that what was fo paid, 
being paid errore fa#i, upon the ſuppoſition that it was 
due by the leaſe, the condictio indebiti muſt certainly take 
place. 

Now, the reſpondent does, with oreat deference main- 
tain, there is written evidence in procefs ariſing from 
the docquet itſelf, that the clearance was made upon the 
footing'of the leaſe; and as this cannot be redargued by 
parole teſtimony, it follows of neceſſary confequence, 
that the ſum paid muſt be repeated as having been paid 
errore facti. 

Indeed, the petitioner bes ſo laid his caſe, that it is 
impoſſible for him to make out there is any natural obli- 
gation upon the reſpondent to pay, or which is the ſame 
thing, to allow further deductions than what is contain- 
ed in the leaſe; for ſuppoſing, but not admitting, that 
the antecedent communings had been different from the 
leaſe, the reſpondent knows of no law to prevent the 
petitioner from altering the terms of them, or the re- 
ſpondent from agreeing to ſuch alterations. 

It is ſaid the refpondent is bound not to take the ad- 
vantage of a miſtake; but this is clearly begging the que - 
ſtion that there was a miſtake, which the reſpondent de- 
nies he ever admitted, nor has the proceſs ever come in- 
to that ſhape, that he was bound to admit it; for it has 
never been put to him to confeſs or deny the fa, which 


it is * impoſſible he cher could confeſs or deny, 
D * being 5 
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being no fact of his; nor has the petitioner ever conde- 
ſcended by what mean of proof he propoſes to eſtabliſh 
this miſtake, farther than by referring to the letter, 
But, as already obferved, the letter cannot now be 
ſuſtained as ſufficient legal evidence. 24%), The terms 
of it are obſcure; and the tack, as appears from the 
clauſe above referred to, was to cut off thereby all doubts 
concerning the deductions, ſo that the letter can neither 
be ſuſtained as moral or legal evidence of the fact alledg- 
ed. And in the 3d place, it will not be denied, that a 
ſcroll of the tack was made- out, and peruſed, and ap- 


| d by the parties, after Mr Murray's conſent was ob- 
rained, 


and long after the letter bad been granted, which 


is two months before the leaſe. 


But to ſtrip this queſtion of all extraneous circumſtan- 
ſtes. dependant on, proof, which. it cannot well afford, and 
to conſider it ſimply upon the footing of the letter and 
of the leaſe, it muſt be evident to your Lordſhips, that 
all prior communings and obligations were put an end 
to by the leaſe, and the only evidence of the terms of 
the leaſe muſt be the written tack-itſelf, A leaſe is an 
obligation of importance, and to render it of endurance, 


muſt be reduced into writing: The only evidence there- 


fore of the terms of the leaſe muſt be derived from the 
leaſe itſelft. 

If it ſhould be alledged that a leaſe has been brought 
about by fraud, force, or by tear, like any other deed of 


importance, it may no doubt be ſet aſide upon proper e- 
vidence brought. and matters may be reſtored in inte- 
grum but our law knows of no actio quanti minoris, or for 


reſtricting a leaſe in part on account of alledged diſad- 


vantage, or partial miſtake- ; jura vigilantibus non dormien- 


Tibus ſubveniunt. Tacks are ſtricti, and ſuffer no ſuch mo- 
difications 


13 


difications on account of ideal Wes or pretended par- 
tial error. : 

If che petitioner bas a a to give up his leaſe, the 

reſpondent is willing to take it for the time that is yet to 
run, but he can never be found to give any defalcation 
not authoriſed by the leaſe itſelf, and which, if it pro- 
ceeds upon a miſtake in the petitioner, he has himſelf to 
blame for it: the reſpondent was in no ſhape acceffary 
to it, nor is he bound in law to conſider it as a miſtake, 
after-the ſolemn and regular obligation which the petion- 
er entered into, and has homologated by poſſeſſion, and 
in terms of which he now claims repitition of what he had 
formerly paid, errore fads. 
The ſolid principle in law the reſpondent apprehends 
to be what is mentioned as the foundation of the Com- 
miflaries and Lord Ordinary's interlocutors. The ſub- 
tack mult be the rule of deciſion. It is conceived in verbis 
de preſenti, and therefore is the only proper evidence of 
the agreement of the parties. And indeed, it is of the na- 
ture of every folemn and regular deed of importance, 
that it ſhould be the oniy proper evidence of the obli- 
gation, otherways why ſhould it be entered into, why not 
let the whole hang upon former communings, jottings, or 
letters? To what purpoſe is it made, or of what uſe is it 
when entered into, if it is not to be the only evidence of 
the tranſaction ? In this view, Blackſtone, lib. 3. cap. 23. 
ſays, In order to prove a leaſe for years, nothing elſe 
* ſhould be admitted but the very deed of leaſe itlelf, 
« if in being.” 

And upon the Gong oripelole it is, that the Roman 
Jaw as well as our own, expreisly lays it down, I hat parole 
teilimony is not to be received to deſtroy the evidence 
ariſing from written deeds, ſolemnly and deliberately 

| executed; 
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executed as eſtabliſhed in J. r. d. De teſt. and Nov. 9. 
cap. 2. and in numberlets, places of our own law-books, 
which, after the irepeazed; degitions of the Court it would 
be 1 to ran your Lordihips with rhe re 
petition f. 8 
In the. bawele of . words are often oled of 
ambiguous import: Parties may change their mind, and 
may vary in their ſentiments, before matters come to a 
ſinal concluſion: It has therefore been ihe care of every 
wife legiflature, to cloath acts of importance in a regu- 
lar and ſolemn form, and when once that form is given 
them, it would be of moſt dangerous conſequence to de- 
ſtroy the utility and effects of it, by having recourſe to 
other evidence. This indeed would be undoing all that 
had been formerly done. And it your Lordſhips ſhall 
once allow fuch unſtable documents as miſſives to cut 
| down the evidence of conſent and obligation, ariſing 
| from regular and ſolemn deeds, it will be but an ealy i 
tranſition to have recourſe to parole evidence as to prior 
communings, and render every thing dependant upon 
the frail teſtimony of witneſſes, or faint recollection of 
Parties, in place of written deeds, which have a known 
form in law, and which have been regularly executed 
by perſons of ſkill. Nay, ſhould this doctrine of miſſives 
be transferred into other obligations of conſequence, 
ſuch as diſpoſitions, and ſhould miſtakes, errors, and in- 
conſiſtencies be thence argued on the part of the 
- granters, and the deeds be in fo far reduced as ob- 
tained by fraud or granted by miſtake, it is clear, 
as this ought in equity to have an univerſal 
operation ; and, according to the purſuer's doc- 
trine, have an effect againſt thoſe who were in no ſhape 
acceſſary to the fraud or miſtake ; nothing will follow 
but 


» \* 
* 


; — 
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but EN confuſſon and uncertainty, as to the ef- 
fects of all regular deeds ; and the ae muſt be involv· 


ed in inexhauſtable ſources of litigation; | 10 
Theſe are conſequences ſo eviden ay deducible 8 


the doctrine maintained in the petition, that the reſpon- 
dent makes no doubt your Lordfhips will in this inſtance 


givea check to them, by confirming the judgment of 
the Ordinary, and finding in terms of the Commiſſaries 


interlocutor, that on this occaſion, the regular and ſo- 
lemn deed of ſubſet muſt be che rule of deciſion be- 


tween the parties, 
| In reſdect whereof, Ke. 1 
ALEX. MURRAY, 


, 


